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        Unsatisfactory consequences          Purpose and objects (again) 

  

 

         Status of notes 

  

Rees J in this case considered whether a company 
director had improperly used information to gain an 
advantage contrary to the Corporations Act10.  In 
interpreting the provisions, the judge (at [248]) 
relied on a note to the Act.  Here, notes were part of 
the Act and had ‘the same status as the provisions of 
the Act’ under s 13 of the Acts Interpretation Act 1901.  
  

However, different jurisdictions may treat notes 
differently11, they cannot dominate the text of an 
Act12, and they may also be subject to special rules13.  
iTip – notes are generally an aid to interpretation.  Be 
careful not to over-extend their reach or authority.  
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Judicial decisions on the meaning of a statutory word can sometimes be useful when looking at the same word 
in another Act.  The degree of usefulness varies, however, depending on factors like context and purpose.   
More weight might be given where the so-called ‘re-enactment presumption’1, recently considered by the High 
Court, can be engaged2.  Where a statutory word is given a meaning by a court, and afterwards is re-enacted by 
parliament, we can presume the word takes its judicial meaning3.  Of course, this presumption will be rebutted 
if ‘an intention to exclude that interpretation is evident’4.  iTip – the legislative history of the later statute, 
including parliamentary debates or a commissioned report, may rebut or strengthen the presumption. 
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Edelman J in this case (at [148]) said reliance on 
ambiguous statements in an EM ‘would invite a 
teleological approach to interpretation’14.  What was 
he getting at?  The context was the meaning of 
‘private prosecution’ in the War Crimes Act 1945, 
where the EM had said that it was ‘desirable to 
exclude the possibility of private prosecutions’.   
 

The judge uses ‘teleological’ in a negative sense.  In 
the dictionary, it means something like ‘purposive’, 
but it also has a vague science-fictional feel to it.  
Edelman J uses the term in suggesting an approach 
under which judges fill legal gaps in statutes with 
policy content15.  In our system, this is not allowed.  
 

The consequences of an interpretation are 
considered more now than in the past.  They remain 
difficult arguments to make in practice, however.  
This case (at [58]) shows courts are rarely ‘swayed’ 
by arguments of this kind alone, and that the merits 
of competing views are to be looked at carefully5.   
 

The approach argued in this case would produce not 
only an ‘unsatisfactory state of affairs’, but an 
outcome at odds with the main purpose of the 
statute.  It would also promote uncertainty, as well 
as potential unfairness.  For these reasons, it was 
rejected.  iTip – be careful not to focus on 
consequences to the exclusion of other factors.         
 

This appeal, from a case discussed in Episode 48, was 
dismissed unanimously.  The main point (at [39]) is 
that the purposes of a statute are not limited only to 
what an objects clause may state.  Payne JA said that 
purposes are ‘not to be conflated with the objects of 
the Act’6, and are to be determined by reference to 
the provisions of the Act ‘read as a whole’7. 
 

Cappello opposed compulsory acquisition of his land 
by RMS8 for construction of a tunnel on the basis it 
could only acquire land to carry out work on an 
existing public road – this was rejected.  iTip – objects 
clauses are aids to construction, but their function 
and influence must be kept in perspective9.  
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