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Project Blue Sky

Decided in 1998, Project Blue Sky is one of the rocks 
on which modern interpretation in Australia 
stands10.  In Woods (at [35]), Applegarth J said the 
‘words of any provision must be interpreted in their 
context and, so far as possible, enable a harmonious 
operation between different provisions’11.  ‘These 
principles are not in contest’, the judge added.

We start with the text, considering at the same time 
context in the widest sense, seeking harmony and 
coherence as a baseline requirement.  Where some 
constructional choice is to be made, it is resolved by 
statutory purpose – s 15AA.  We then return to the 
text for quality control and constitutional reasons. 

In 1981, 2 judges said the principles of interpretation 
‘are no more than rules of common sense’12.  Basten 
JA says the days have passed since interpretation 
was to be seen as some exercise in common sense13.  
Is there inconsistency between these 2 statements?  

Rhetorical ‘common sense’, as unanalysed dogmatic 
truth, has no role in legal work14.  It is evasive & may 
conceal political choices - Basten JA.  Interpretation 
principles, however, reflect a plain and practical 
‘common sense’.  They relate back to ordinary usage, 
shared understandings, language conventions and 
experience.  Common sense of this practical kind is 
always important in statutory interpretation15.
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Is big data coming to statutory interpretation?  In a recent US case, judges considered corpus linguistics as an 
aid to determining the ordinary meaning of statutory words1.  Corpus linguistics involves analysis of vast 
databases of language to identify common usage.  One judge argued it ‘will yield a broader and more 
empirically-based understanding of the ordinary meaning of a word or phrase by giving us different situations 
in which the word or phrase was used …’2.   Another judge called for caution, raising practical issues and 
deeper legal concerns3.  At the very least, this US case shows that interpretation is not immune from 
technology.  In a world where we all turn to the internet for answers, this issue will surely arise in Australia too.
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Tariff classification under treaty items copied into 
domestic law can be complicated4.  Were vita-
gummies free of duty as ‘medicaments … containing 
vitamins’?5 The English version of the treaty (our 
law) contains within Note 1(a) a general exclusion for 
‘foods or beverages’ (absent in the French version).  

Both texts are ‘equally authoritative’, however, and 
each treaty term is presumed to have the same 
meaning in each text.  A meaning should be sought 
which gives effect to all treaty terms as used in each 
text6.  Comparison of the texts meant reading down 
the general exclusion in Note 1(a) 7.  Vita-gummies 
were not excluded and were therefore free of duty.  

WB was unfit to stand trial for sexual offences and 
committed to a facility for 3 years.  He became a 
‘forensic patient’ by statutory definition8, something 
which could be extended on an interim or final basis.  
If his status as a ‘forensic patient’ lapsed for any 
reason (including timing issues), could a final order 
be made to extend that status?  Answer – ‘no’.  

Basten JA said that, though ‘forensic patient’ is a 
statutory label9, it has a purpose – ‘to identify the 
status of a person who could be the subject of an 
order’.  Text and context supported expiry of status 
preventing any final order.  Otherwise, people could 
be in perpetual jeopardy of their liberty being taken. 
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