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iNOW! aims to boost awareness of principle and developments in statutory interpretation. Although iNOW!is
produced within the ATO, each episode contains a disclaimer - ‘INOW! is not a public ruling or legal advice and is
not binding on the ATO’. iINOW! maintains a disinterested yet rigorous approach to what it reports. An article in
the Weekly Tax Bulletin refers to Episode 70, and says it ‘is worth highlighting that the ATO also acknowledges
the requirement for procedural fairness’. What Episode 70 reported was a case merely applying established
principle — that being, that statutory powers are read to require procedural fairness for persons affected. This is
not something which requires acknowledgment by the ATO or anyone else. Nor does theiNOW! report
constitute a public ruling, legal advice or some other view binding on the Commissioner (as the disclaimer says).

' Re-enactment presumption

Gordon Brysland Tax Counsel Network

# Interpretation Acts

Doyle’s Farm Pty Ltd v MDBA [2021] NSWSC 369

Was the Murray Darling Basin Authority a ‘public or
other authority’ for civil liability purposes?? A note
directed the readerto the Interpretation Act 1987.
That Act applies to all NSW statutes except to the
extent of any contrary intention. While the Act is only
a starting point and ‘readily rebutted’3, Adamson J (at
[32]) said it was ‘undoubtedly relevant to the task’.

In this case, various definitions supported a finding
that the MDBA was not a ‘public or other authority’
here. Anotherrecent case says Interpretation Acts
‘do not compete for attention’ with other statutes —
‘they work together’4. For more about this, see
Pearce Interpretation Acts in Australia (at [1.1-1.5])5.

B Legislative codes

Namoa v The Queen [2021] HCA 13

Namoa and her husband were convicted for
conspiring to do acts in preparation for a terrorist
act®. She argued spouses can’t be guilty of
conspiracy due to an old common law rule. Gleeson
J (at[11])9 said codes take their natural meaning with
no presumption that they merely restate the
common law™. Unless the code is ambiguous or
uses an undefined word with an established
technicalmeaning, its ordinary meaning will prevail™.

Whatever the historical position, there is no longer
any principle in our common law regarding the
‘single legal personality of spouses’™. iTip — codes
are not read through the lens of the common law.

Ozcan v Macarthur Disability [2021] NSWCA 56

When parliament re-enacts provisions courts have
construed, it is presumed to have adopted that
interpretation as applying to the new law®. This case
(at[32-34]) flags a practical difficulty. This is that the
strength of the presumption varies with the
confidence with which it may be gauged that the
legislature knew of the decision, so that absence of
an amendment may be seen as a ‘considered choice’.

In this personal injury case?, the court said it was
‘artificialand unpersuasive’ that an earlier decision
had been considered and acted on consciously by
parliament. iTip — you need to look beneath the
surface when seeking to apply this presumption.

€ Impossible obligations

Barnden, in re Millrange Pty Ltd [2021] FCA 415

What happens when a statutory obligation is
impossible to comply with? In this corporations law
case, the liquidator had to notify all creditors a
pooling order was to be sought®. Jagot J (at[5])
held that, where a statutory obligation cannot be
complied with ‘for some reason beyond the control
of the person’, compliance is not insisted on'.

As a more general proposition, in all civilised legal
systems ‘laws must not command the impossible’®.
Bennion (at 1129-1133) deals with the principle under
its Latin tag — lex non cogit ad impossibilia. iTip —
regard this principle with caution and remember that
it will not apply where the incapacity is self-induced.
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