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A UK national on a working holiday visa was taxed at 
a higher rate than an Australian national would be.  
She said this was unlawful under a treaty because it 
subjected her to ‘other or more burdensome’ 
taxation than Australians ‘in the same circumstances 
…in particular with respect to residence’10.  

The court rejected the idea that, because she was on 
a working holiday visa, her circumstances could 
never be the same as an Australian.  The treaty text 
should also bear the same meaning in domestic law 
as in the treaty11, and (at [23]) international 
instruments should be interpreted in a ‘more liberal 
manner’ than domestic legislation12 – see Episode 53.

A police officer was convicted of offences and 
dismissed.  The convictions were later quashed and 
he sought reappointment13.  The trial judge said the 
power to reappoint ‘should be construed beneficially 
for the police officer’ and ordered reappointment.  

The appeal court, however, held (at [57]) that to 
identify a beneficial purpose up-front ‘may invert the 
correct approach’.  It ‘may obscure the essential 
question regarding the meaning of the words used’14, 
and ‘may therefore not only distract attention from 
the text, but offer little guidance to its meaning’.  
This case reminds us that framing legislative purpose 
at a high level of generality can derail the process15.
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The High Court in Port of Newcastle said the principles of interpretation are ‘familiar’ and ‘can seem banal’1.  This 
case, about ‘access’ to port facilities2, is a refresher on four of those principles.  1 – The term is read as ‘always 
speaking’3.  2 – It is construed within its ‘broader context’.  3 – The applicable ‘shade of ordinary meaning’ 
involves a constructional choice.  4 – That choice is made by applying the purposive principle reflected in the 
‘statutory instruction’ of s 15AA4.  Given the legislative purpose was to promote economic efficiency and 
effective competition, ‘access’ meant the right or opportunity to benefit from or use a system or service.  This 
case is a vivid illustration of our ‘well settled’ method at work.  The principles involved may indeed seem ‘banal’ 
(boring) but (A) they are the keys to meaning, & (B) they are obligatory.  iTip – click & read the case (at [85-97]).   
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A developer argued that it was subject to lower 
infrastructure contributions under earlier DA 
conditions rather than at a higher rate under later 
planning legislation.  All the judges rejected this.  

Gordon J (at [18-19]) emphasised that the duty to 
attribute legal meaning to the text ‘remains constant, 
regardless of whether the words of a statutory 
provision are uncertain or unclear’5.  There is ‘no void-
for-vagueness doctrine in Australia’, the judge added6.  
As Steward J further pointed out (at [58]), DA 
conditions as statutory instruments are ‘not 
construed by recourse to those principles directed at 
saving bargains between consensual parties’7.

The ATO revoked the DGR status of the society.  The 
latter argued that, by doing this and seeking further 
information8, the ATO now had a reverse onus to 
show why the society was not entitled to DGR status.  

This was rejected by the judge (at [36-38]) because 
the revocation power had a different and narrower 
purpose.  The power to revoke DGR status was an 
example of ‘closely structured’ provisions under 
which text ‘may be paramount’ and the ‘room for 
interpretation must contract’9.  The particular 
purpose of those provisions prevented them being 
read to have any reversing impact on the standard 
onus of proof borne by taxpayers in this context.
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