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Manner of Manufacture

Advantage of own wrong Extrinsic materials

Coherent utility

What did ‘site’ mean in the definition of ‘construction 
industry’ in long service leave legislation?8 Martin J 
drew attention to the assumption that all words are 
assumed to have meaning and affect.  This, he 
described (at [63]) as legislative words being 
‘afforded some measure of coherent utility’9.  

Consistent with the statutory purpose, ‘site’ meant 
where work was done rather than a ‘construction 
site’ as ordinarily understood.  The judge (at [148-
157]) rejected that the label ‘construction industry’ 
could influence what ‘site’ meant, and that older 
High Court authority ‘ought no longer be followed or 
applied’10.  Not all courts see it this way, however11.

Aristocrat sought to patent a ‘system or method for 
providing a feature game’ on poker machines12.  Was 
the claim for a ‘manner of manufacture within the 
meaning of s 6 of the Statute of Monopolies’?13

Although ‘manner of manufacture’ appears in the 
legislation, its meaning is not resolved by the 
ordinary principles of statutory interpretation.  It is 
determined by what courts regard as falling within 
the scope of the patent system in line with principles 
developed for the application of s 614.  This is an 
example of a term embedded in a old statute taking 
an evolving legal meaning within a new statute15.  
The feature game system was not patentable.
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Charara sought consent to add a mezzanine floor to 
his house in Bronte in breach of the applicable Floor 
Space Ratio standard.  He succeeded by showing (A) 
the standard was unreasonable and unnecessary, (B) 
there were sufficient other grounds met, and (C) that 
public interest elements were satisfied.  

Unapproved modifications already undertaken, 
however, could not be taken into account in Floor 
Space Ratio calculations – ‘existing dwelling-house’ 
means a lawful one.  Otherwise, said the court (at 
[36]) would have allowed Charara to take advantage 
of his own wrong3.  As Episode 11 reports, this ancient 
rule still exerts its influence in modern times4.

In this family law case, Sacker J (at [32]) repeats the 
point that extrinsic materials may be taken into 
account without first having to find ambiguity or 
other difficulty.  This is timely given the confusion 
which still appears to cloud the issue.  

The instruction in CIC Insurance to consider context in 
the ‘widest sense’ in the first instance is one of the 
brightest stars by which modern statutory 
interpretation is to be navigated5.  Three things may 
be observed – (A) the common law and statute 
operate in tandem in this area6, (B) the uses to which 
any extrinsic materials may be put must be carefully 
observed7, & (C) they are to be treated like evidence.
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