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Meaning of ‘institution’

Statutory definitions Common law

It was argued a consent order made under a general 
power to extend time for company reinstatement 
was invalid because specific voidable transaction 
provisions were the only way to extend time10.  

This raised, among other things, the Anthony 
Hordern principle, and whether the general power to 
make ‘any other order’ was subject to time limits in 
the specific power11.  As the court explained, 
however, the Anthony Hordern principle ‘is not an 
analytical straitjacket’.  It is ‘but one way’ of asking if 
the statute ‘confers only one power to take the 
relevant action’12.  The court held this to be the case 
with the result that the consent order was invalid.   

Anthony Hordern principle

A charitable trust was established to further 
indigenous education under the Montessori method 
at Cape York.  With an expansion of operations, the 
trustee sought charitable institution status13.  The 
sole question was whether the trustee, in carrying 
out the trust, was an ‘institution’ – answer, yes.

That term took its ordinary meaning – that is, ‘an 
establishment, organization, or association, instituted 
for the promotion of some object, especially one of 
public utility, religious, charitable, educational etc’14.  
Observations by other courts in other situations gave 
no technical meaning to the term.  The term had to 
be considered in its present statutory context15. 
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This case raises whether a statutory definition may 
change in meaning when provisions to which it relates 
are later amended.  Otsuka sought extension of its 
aripiprazole patent on the basis that other 
‘pharmaceutical substances’ were disclosed in the 
patent specification.  A ‘pharmaceutical substance’ is 
defined as a ‘substance … for therapeutic use …’4 

 It was held that the ‘formulations’ in question fell 
outside this definition, the meaning of which was 
unchanged by amendments – extension refused.  The 
interest in this case lies in the principles applied in 
assessing change of meaning5, and the impact of a 
protracted failure of parliament to amend the law6.

Vacant land sold by P to J was subject to a restrictive 
covenant as to building height to protect ‘rather 
stunning views’.  After the new house exceeded the 
height limit by 3m, J sought to vary the covenant7.  
When an issue arose on how the underlying statutory 
provision was to be interpreted, the judge (at [126]) 
invoked the presumption that, where more than one 
option is open, ‘the interpretation consonant with 
the common law is to be preferred’8.  This supported 
variation of the covenant in J’s favour – duly ordered.  

Comment – other cases stress the weak nature of 
this presumption, one judge saying it is ‘inconsistent 
with modern experience and borders on fiction’9.

When a public authority undertook construction of a light rail project, affected businesses sued in private 
nuisance for substantial interference with their use and enjoyment of their premises1.  They succeeded and were 
awarded damages.  The case illustrates the complexities arising at the intersection of public works and private 
occupation.  In the context of project legislation, the common law presumption against legislative authorisation 
of what would otherwise be tortious conduct (nuisance) became relevant2.  In this regard, legislation is read to 
justify conduct only to the extent it is the ‘inevitable result’ of the work3.  There was substantial interference 
caused by dust, noise and road closures which the authority failed to show was reasonably minimised.  
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